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RECENT DEVELOPMENTS IN SPANISH DISTRIBUTION REGULATION

‘Cryptography and Information Security 
Product Questionnaire’, which incorporates 
information required by both the CSEC 
and DFAIT’s Export Control Division. This 
is a somewhat involved process; however, 
once it is completed and exporters have 
complied with all the terms and conditions 
that may be stated on the cryptography 
permit, they may export without applying 
for an individual export permit to any of the 
31 countries by simply citing the permit on 
their export declaration. Records must be 
kept for at least six years following the end 
of such year in which the export took place 
that show the permit is being complied with 
and all due diligence has been undertaken. 
This will include not only invoices and 
purchase orders but also statements of work 
and any correspondence to ensure that the 

final consignee is in one of the permitted 
countries. It is also necessary to keep records 
of the end use.

While the new cryptography permit is a 
welcome development for multinational 
companies to allow streamlined access to 
offices located outside Canada for software 
located in Canada, or even to transfer 
software to and among these various offices, 
the bad news is that India is not included 
among the authorised countries. India is a 
significant outsourcing destination likely to 
give rise to encryption technology transfers 
or access issues. Often Indian outsourcing 
companies provide maintenance of the 
underlying business software. Any links to 
strong encryption software to which an Indian 
contractor is given access will still result in an 
individual export permit being require.

After many years of uncertainty 
regarding the legal regulations for 
distribution contracts, it seems that 
the Spanish Parliament has finally 

decided to approve specific regulations for 
distribution agreements.

As in other European Union (EU) 
countries, the Spanish legal system has no 
specific law governing distribution contracts. 
Spanish courts apply the Commercial Agency 
Act (implementation of Council Directive 

Coordination of the Laws of the Member 
States relating to self-employed commercial 
agents) to distribution agreements by 
analogy – subject to the fulfilment of certain 
requirements – in issues such as goodwill 
compensation and damages for early 
termination. The evolution of analogue 
applications and interpretations of this 
regulation by the Spanish courts has been 
the source of a certain degree of legal 
uncertainty and has caused some controversy 
among stakeholders.
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The forthcoming regulation stems from 
a controversial legislative initiative that 
has sparked major debate in the Spanish 
Parliament during the last few months. On 
15 February 2011, a radical reform of the 
regulatory framework was suddenly approved, 
with regard to the legal framework of the 
distribution agreements for automobiles 
and commercial vehicles. The text of this 
amendment guaranteed a mandatory 
application of the legal regime contained 
in the Commercial Agency Act to car 
distribution agreements. The new regulations 
set the distributor’s right to return products 
that had not been purchased within a period 
of 60 days from the date of purchase by 
the distributor. This controversial reform 
also recognised a positive right to goodwill 
compensation in the event of termination of 
contract by expiry of its term or any other 
cause; the distributor’s right to compensation 
amounted to – at a minimum – the supplier’s 
average yearly sales amount. The new 
regulation also stated the distributor’s right 
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WHEN IS A COMMODITY SALES CONTRACT A MARITIME CONTRACT?

to compensation for investments undertaken 
in the supplier’s interest and that could not 
be amortised prior to the date of termination 
of the contract. The amendment also 
established compensation for any individuals 
in the workforce that may have been laid off 
owing to the termination of a distribution 
contract. In light of the legal and economic 
effects of the new rules applicable to car 
distribution agreements, the introduction of 
this reform was a cause for major concern. 
Car manufacturers came out strongly against 
the new regulation, arguing that it severely 
harmed their economic interests.

Given the huge controversy between car 
manufacturers and dealers, the Spanish 
Government was forced to act as a mediator 
between the stakeholders, in order to attempt 
to reach a negotiated solution for this conflict 
of interests. As a result, car manufacturers 

and dealers and political parties reached 
an agreement and the Spanish Parliament 
decided to cancel the new regulations, 
which were directed only at the automotive 
industry and had passed without the 
necessary consensus. In an aim to facilitate 
a positive outcome, the Government also 
committed to submit a preliminary draft of 
a specific act on commercial distribution 
to the Spanish Parliament within six 
months. The forthcoming legal framework 
on distribution contracts will attempt to 
establish a balanced relationship between 
distributors and manufacturers and – for the 
first time in Spain – will comprehensively 
regulate all contracts for commercial 
distribution. We eagerly await this legal 
project and hope it will end, once and for all, 
the legal uncertainty surrounding commercial 
distribution in Spain.
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In a not untypical commodity sales contract, 
goods may be sold on a cost and freight 
(CFR) or cost insurance freight (CIF) 
basis, with the seller arranging shipment, 

and risk of loss passing to the buyer on 
delivery of the goods on board the vessel 
at the port of loading. A contract for ocean 
transport may be entered by the seller for the 
voyage, under which contract, as a non-party, 
the buyer will ordinarily have no obligation. 

In this typical arrangement, buyers and 
sellers may give little thought to the liabilities 
to third parties if the contract should break 
down during ocean transport; however, 
significant obligations to third parties may 
arise. Two recent cases in the United States 
clearly contrast the differing consequences 
of common terms that may be included in 
the commodity sales contract. In only one of 
these cases is the seller able to use a special 
remedy of maritime attachment to recover 
from the buyer certain costs arising under the 
sales contract. 

If the ocean carrier arrives at the port of 
delivery, and meets with delays, including 
inability to discharge cargo due to the buyer’s 

failure to make payment or accept delivery, 
then the seller may be obliged to pay damages 
for delay to the ocean carrier. Such charges 
are known as ‘demurrage’ and ‘detention’. 
Demurrage is the agreed compensation for 
delay incurred in loading or unloading the 
cargo on a vessel. Detention is the damage 
sustained from delay after the agreed period 
of demurrage has ended. Where bulk 
commodities are transported using the full 
reach of a ship, demurrage and detention can 
quickly mount up to very substantial sums. 

In an international transaction, such third 
party charges may be difficult for the seller 
to collect from the buyer. One relatively 
simple and efficient procedure is a maritime 
attachment of property in the United States, 
which is available if a contract is deemed to 
be a ‘maritime’ contract. This procedure 
provides jurisdiction in the United States, 
even though neither party nor the goods 
contracted for were located in the United 
States. The maritime attachment remedy 
arises under Rule B of the Supplemental 
Rules for Certain Maritime and Admiralty 
Claims under the Federal Rules of Civil 


